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Today marks the tenth anniversary of the launch of a group of women lawyers, the Victorian Women Lawyers (VWL).  Celebration of milestones is important.  It is essential to know where we have come from before we may know where we are to go.   It is where we are to go that I want to talk about today.

Recently, national research revealed that women advocates in the law, the “speaking” side, receive disproportionately less court work and, in all likelihood, less of the significant court work than their male counterparts.
  So much for women rising to the top as advocates and appearing proportionately in superior courts across Australia.  The Victorian experience mirrors the national experience.  

In legal practice, the “non-speaking” side of the law, things are little better.  In 1999 the VWL demonstrated the under representation of women in senior positions in law firms in Victoria.
  To its credit, the VWL refused to allow the evidence to lie unread in the closed (and rarely opened) bottom drawers of managing partners.  They persisted.  The VWL identified the institutional and structural barriers within legal practice that operated against women and their rise to the top.
  Flexibility in work practices was highlighted as the key to enabling women lawyers to rise to the top.  

Next, the VWL performed a 360° overview and put the spotlight on the real barriers to flexible work practices: work place culture and mindset.
  The VWL shone its light into the eyes of those who assume that an employee who uses flexible work practices lacks ambition and focus and, therefore, is not the best person for important work and for promotion.
 It challenged this perception. 

So, VWL did three things: firstly, it identified gender inequity; second, it explained what needed to change to fix the inequity (i.e. told the legal workplace how to do it); thirdly, it showed why the inequity was not being fixed. For this work, the VWL is to be congratulated.

The Victorian community suffers from an under-representation of women as advocates
 and in senior legal positions in law firms.

Too often this is dismissed as a problem for women alone.  It is not.  This is a problem for society at large and necessitates the engagement of all in the community to secure a solution. The problem is significant for three reasons.

First, the sheer waste of government investment in education.  Over the last 20 years, female representation in undergraduate and graduate law programs has been more than 50 per cent on a national basis.
 It costs the government many dollars to educate a law graduate.
  The investment of government is made on the community expectation that there will be enough lawyers of appropriate experience and competence to meet the administration of justice and ensure the application of the rule of law in our society.  So, if half the law graduates have been women for the last 20 or so years and women are under-represented as barristers in court and as lawyers in practice because of workplace culture and mindset, government will be wasting its education expenditure.  So much flows from common sense.

The second reason why female under-representation in the law matters is that the community is missing out on a valuable resource.  In effect, the community is suffering a legal brain drain.  Generally, law schools admit the top one percent of secondary students or undergraduates with very high averages.  If half of those are women and a significant percentage do not progress to the top of the legal profession, then it follows the top echelons of the legal world will not be fully occupied by the best minds. This may apply in more areas than just the legal profession.  But the phenomenon takes on a different shape in this context.  Some years ago, Justice Gaudron of the High Court suggested that the barriers operating against women were effectively lowering the level of talent in the top rungs of the legal profession.
  If this is occurring the systemic consequence to the administration of legal process, justice and the application of the rule of law would be seriously undermined.  The law would be deprived of some of its best individuals. 

The third reason why this under-representation matters is that it rubs against the Australian value of giving the individual a fair go.  If the individual lawyer is one of the best but because of the physiological dictates of child incubation and nurturing, is deprived of the opportunity to apply or demonstrate excellence, it is just plain unfair.  

While many firms have done so much to help women, the legal community, in the interests of the whole community, should wake up and assess the situation and the consequences for the future of the law in this State and, indeed, the nation.  The VWL has highlighted the obvious.  Flexible work practices are needed in the law without the attachment of disadvantage.  The incentive to the law firm employer is obvious: long term staff retention and the recruitment of a portion of the best candidates in the market.

Certainly, there have been achievements, particularly in the last decade, in the representation of the feminine face in the law: two women have now been appointed to the High Court, women have been appointed as heads of jurisdictions, they are represented in all levels of courts and tribunals, female law graduate recruitment has risen with commensurate appointments as senior associates and partners of law firms, there have been four women presidents of the Law Institute of Victoria and two women chairmen of the Victorian Bar.  However, disproportionate representation remains.  

This issue of disproportionate representation of women at the top in the law is not as simple as a solution based on a meritorious approach. It is more complex and subtle. It is about the demands of parenthood being rendered an irrelevant consideration when considering someone “meritorious”.  It is about the “meritorious” being preserved and promoted not ignored or discouraged.

What does the community at large do?  It may question whether the legal education dollar is spent so as to maximise investment.  It may question legal institutions and their leaders as to what they are doing to effect change.

As for the legal profession, barristers and lawyers should recognise that there is a problem. It is not about male barrister competing with female barrister for a big brief or about male lawyer competing with female lawyer for lucrative clients and senior positions within a law firm.   It is about asking whether all of the resources have been considered.  It is also about asking whether all of the resources have had the opportunity to demonstrate their merit and excellence.  

It is also about lawyers’ duty to legal process, the administration of justice and the application of the rule of law.  In Victoria, when lawyers are admitted to practice, they are required by law to make an oath or affirmation that they will “…well and honestly conduct yourself in the practice of the profession as a lawyer and officer of the Court, to the best of your knowledge and ability.…”  One of the values underlying those words is the pursuit of excellence in the application of legal process, the administration of justice and the application of the rule of law.  Part of that excellence is ensuring that as many of the best resources available to the law are capitalised.  

And what of women in the law?  What of their contribution?  The achievements of the VWL reflect the attributes those women need.  

Firstly, ambition.  Women and their supporters should redefine ambition to encompass excellence and achievement but with flexibility and balance.  Having a family and nurturing it should never be portrayed as the abandonment of ambition.  Ambition should be read in the context of the best of our human potential and it should include the option of being the best parent and the best lawyer.

Second, confidence.  Women and their supporters should celebrate achievement, be ambitious and exude confidence.  Why?  Because through their talent, their legal skills, their intellects and their capacity for hard work women have achieved permanence in the legal landscape.  Now the extent of their presence in that landscape needs to be relentlessly pursued so that the legal system, the community and women lawyers can benefit from the full utilisation of that fifty percent of our legal resources who are women.

ThTThird, persistence. Although women have achieved greatly in the past ten years, there are some on the dark side who would seem to resent women’s achievements in the law.  Perhaps they see the women promoted as taking their place, their prize. They criticise and undermine the promotion of women in the law.  For example, there are individuals who make damning media statements about female appointments to the bench on an anonymous basis, declining to be named.  It is difficult to answer or debate with those who have no face.  They also do it knowing it is unlikely that the judiciary will respond.  Others complain about women moving in on their traditional court work and litigation territories.  It should be understood that women and their supporters will need to be persistent; to be resilient. 

Those who have sponsored and supported the VWL should be congratulated, in particular, the Law Institute of Victoria.  Their vision, commitment and investment has reaped so much benefit to the legal system as a whole. 

Congratulations to the Victorian Women Lawyers.  The organisation has been an outstanding success and has led the nation in its work, its groundbreaking work, on the way in which women work in the legal workplace.  

Let us celebrate that success.  

Happy tenth anniversary VWL.  

� Current figures from Australian Women Lawyers, Gender Appearance Survey Information, 2006 indicates that the total number of appearances in combined surveys of women presenting in court - 19.2% of women, compared to 80.8% of men.


� Victorian Women Lawyers, Victorian Law Foundation and Law Institute of Victoria, A 360 Degree Review: Flexible Work Practices Confronting Myths and Realities in the Legal Profession (2005); 14% of partners in firms are women, 280 women in law have reached partnership in firms. 


�  Victorian Women Lawyers, Flexible Partnership – Making it Work in Law Firms  (2001). 


� Victorian Women Lawyers,  360 Degree Review: Flexible Work Practices, Confronting the Myths and Realities in the Legal Profession (2005).


� The Law Institute of Victoria and Victorian Women Lawyers, Bendable or Expendable Practices and Attitudes toward Work Flexibility in Victoria’s Biggest Legal Employers (2006).


� Current figures from Australian Women Lawyers, Gender Appearance Survey Information August (2006), indicates that the percentage of criminal matters where female counsel appeared in Australian jurisdictions was 7.7% (QLD) to 27.1% in NSW, 27.3% in the NT, 35% in SA). In Tasmania women counsel attended 50.2% of criminal matters heard in the Supreme Court.  The percentage of civil matters in which women appeared was significantly lower ranging from 4% of civil matters in the WA district Court to 14.2% in the NSW Supreme Court.


� See Victorian Women Lawyers, Submission to the Human Rights and Equal Opportunity Commission on its Discussion paper: Striking the Balance Women, Men Work and Family, 6. 


� See Victorian Women Lawyers, Submission to the Human Rights and Equal Opportunity Commission on its Discussion paper: Striking the Balance Women, Men Work and Family, 3.


� It is acknowledged that different cost factors apply to full fee paying courses. Costs depend on differences in courses (eg Juris Doctorate, undergraduate programs and private university fees).


� Justice Mary Gaudron, Catch-22 for Women Lawyers, Speech for Women Lawyers Association of NSW 50th Anniversary Gala Dinner, NSW Parliament House, Sydney 2003.   


� Victorian Women Lawyers and the Law Institute of Victoria, Bendable or Expendable (2006), 5 lists a series of these benefits and other incentives to employers.  
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